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Appellant

M/s R.B. Trading Company
9, G.F, H.H. Trust Building,
Near Kothari Pole, Gandhi Road,
Ahmedabad - 380001

al{ an# gr 3rat or#z a arias rpra aa it a sat uf zqenferfa fa
4lg Tg gr 3#feral at 3m m g+tern re rgda nar & I

Any person aggrieved by this Order-In-Appeal may file an appeal or revision application, as the
one may be against such order, to the appropriate authority in the following way : ..

Revision application to Government of India:

(1) ~ 0~1c;r1 ~~- 1994 c#l" tITTT 31a Rt aar; ·Ty mrcai 6fR 1f ~ tITTT cBl'
'3Lf-'c:TRT cB" >l"f2:!li 9-<'1cb a sirsfa garv 3r4a 3re#t fra, taat, f@4a li?llc1ll, m
fart, ant if5ca, #tat taa, ira mf, { fact : 110001 cBl' c#l"~~I

(i) A revision application lies to the Under Secretary, to the Govt. of India, Revision Application Unit
Ministry of Finance, Department of Revenue, 4th Floor, Jeevan Deep Building, Parliament Street, New
Delhi - 110 001 under Section 35EE of the CEA 1944 in respect of the following case, governed by first
proviso to sub-section ( 1) of Section-35 ibid : ·

(ii) ~ 1=JlcYf c#l" mfrr a ua }Rt z(fa an fa#t osrm zur 3Rf cblx-.&1~ 1f m
fa4t qosrIr am avg if 1=JlcYf ~ \Ji@" W "l=fTTr #, "[ff~ 'l-j0-.§llll'< "[ff~- if~%~
cf> Ix-.& I ~ 1f "[ff fcR:lt 'fl 0-.§ I l 11 hat ma # 4fhu hr g& el I , ~

....-:::;;-;;-ur In case of any loss of goods where the loss occur in transit from a factory to a warehouse or to
· · . r factory or from one warehouse to another during the course of processing of the goods in a

lfu) se or in storage whether in a factory or in a warehouse.
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'lfRd cfi ~ fcITTfr ~ <:rr ~ # Pllltfaa 1=ffcYl" -q-'{ <TT +ITTYr cfi fc!Pl'"ltci~ # 0q;q111 ~ ~

1=ffcYl" -q-'{ '3 t9 I ci a zyca a Re amu \iTT. 'lfRd a areg faah lg, zr er # Pl lltfa d ~ I

(A)

(8)

In case of rebate of duty of excise on goods exported to any country or territory outside
India of on excisable material used in the manufacture of the good~ which are exported
to any country or territory outside India.

fa green al +ran fhg fan 'lfRd a as (ua n era di) ITT@ fcnllT 1TllT 1=ffcYl" m 1

In case of goods exported outside India export to Nepal or Bhutan'; without payr;1ent of
duty.

3WJ1i '3t91cirl :c#t '3t91cirl ~ cfi :fTTIR fg it spt Re mru at n{ k all h arr
vn- ~ 'cfRT ~ frrlli:r cF gaf@ mgr, r@a arr afa at u q zu ar fclrn
3rfefrat (i2) 1998 'cfRT 109 rI gaa fag nTg "ITT I .

(c) Credit of any duty allowed to _be utilized towards payment of excise duty on final
products under the provisions of this Act or the Rules made there-under and such order

. is passed by the Commissioner (Appeals) on or after, the date appointed under Se'c.109 O
of the Finance (No.2) Act, 1998.

(«) a€a Gara res (3r4ta) Ram1a4t, 2001 cfi frrlli=r 9 cfi 3iC'fT@ f2lPl~1:c ~ ~ ~-8 B
at 4fii , hf arr a uR me )fa fa ahr a #fa-mgr vi 3r4ta
3ran 6t at-t uii rer Ura 3raaa f4a urt a,Rya 7er arr g.ql gar gff
cfi 3iC'fT@ 'cfRT 35-~ B RtllffiT tITT cfi~ cfi ~ cfi Wl2.T €n- area at qR aft elf
a1Reg I

The above application shall be made in duplicate in Form No. EA-8 as specified under
Rule, 9 of Central Excise (Appeals) Rules, 2001 within 3 months from the date on which
the order sought to b_e appealed against is communicated and shall be accompanied by
two copies each of the 010 and Order-In-Appeal. It should also be accompanied by a
copy of TR-6 Challan evidencing payment of prescribed fee as prescribed under Section
35-EE of CEA, 1944, . under Major Head of Account.

..
(2) R[Ga naaa arr uzi icaa a ya Garg qi a s+a a Nm m 2001-~

'T@A c#r ~ 3flx ~ xi<:"l'rl-<cbl--J ~~~~"ITT m 1000/- #l #6 rat l srgI Q
The revision application shall be accompanied by a fee of Rs.200/- where the amount
involved is Rupees One Lac or less and Rs.1,000/- where the am_ount involved is more
than Rupees One Lac.

flt glen, €tu qryen vi at a or4)tu mrznf@raw a uR an#.
Appeal to Custom, Excise, & Service Tax Appellate Tribunal.

(«) tu sq1z,ca 3r@fr, 1944 cITT tfRT 35-*/35-~ cfi 3rc=rfc=r :-

Under Section 358/ 35E of CEA, 1944 an appeal lies to :-

(a6) saafRna qRb 2 (1) a aag3r # raa at 3r@tea, 3r#tit m fin grca,
a#4ta surd gen vi araz 3rat#a nrrf@raw1(frz) Rt ufa &#tr qf8al, 3re€rare
# 2'11al, sg/€f] 44 , 3qt ,f@Ra#R, inrsld-aooo4

(a) To the west regional bench of Customs, Excise & Service Tax Appellate Tribunal (CESTAT) at
_ 2nd_floor,Bahumali Bhawan, Asarwa, Girdhar Nagar, Ahmedabad : 380004. in case of appeals

· • i:J. an as mentioned in para-2(i) (a) above.
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The appeal to the Appell'ate Tribunal shall 'De filed in quadruplicate in form EA-3 as
prescribed under Rule 6 of Central Excise(Appeal) Rules, 2001 and shall be
accompanied against (one which at least should be accompanied by a fee of Rs.1,000/-,
Rs.5,O00/- and Rs.10,000/- where amount of duty/ penalty/ demand / refund is upto 5
Lac, 5 Lac to 50 Lac and above 50 Lac respectively in the form of crossed bank draft in
favour of Asstt. Registar of a branch of any nominate public sector bank of the place
where the bench of any nominate public sector bank of the place where the bench of
the Tribunal is situated.

(3) 4Re z« arr i a{ pa or#gii a al#gt ±tr k it r@ta pea sitar fa #h al 4Tar
sq4a int fur urn Reg s« rzr stgg st fa ft;rm -crtr,_, cJJT4 "ff m cB" ~
zqenferfa 3rf)a znrznf@raw al ya 3@la zu a@hr aral ya arr4a fur uirar &
In case of the order covers a number of order-in-Original, fee for each 0.1.0. should be
paid in the aforesaid manner not withstanding the fact that the one appeal to the
Appellant Tribunal or the one application to the Central Govt. As the case may be, is
filled to avoid scriptoria work if excising Rs. 1 lacs fee of Rs.100/- for- each.

(4) rllllllc'1ll ~~ 1970 "[f~ cITT~-1 a siafa feffRa fag Tur arr
3r4ea zn Gorz zqenfe,fa fa ,Tf@rant an?t r@ts #t v ufaq 6.6.so ha
cbl--llllll&lll ~ R'cbc~~~I

,,
One copy of application or 0.1.0. as the case may be, and the order of the adjournment
authority shall a court fee stamp of Rs.6.50 paise as prescribed under scheduled-I item
of the court fee Act, 1975 as amended.

(5) ga sit iif@er mii al [iau aan fuii t sit ft en 3naff furua ui
lat zcen, a€ta ura zrca vi @ara r4la1 urzmf@raw (arffa@) f, 1982 if Amd
r
Attention is invited to the rules covering these and other related matter contended in the
Customs, Excise & Service Tax Appellate Tribunal (Procedure) Rules, 1982.

av «tr zrca, €tu sara zred vi para or#l#tr =naff@aw (free),
1for9hat a me i arju(Demand) vi s(Penalty) cBT 10% 1:J9 ~ cpBT

3rfarf ? 1areaifs, off@aa qa ao els vu & I(section 35 F of the Central
Excise Act, 1944, Section 83 & Section 86, of the Finance Act, 1994)

ala sna y«cs sitares ah 3iafa, freer "afar cf>l" lWf"(Duty Demande'd)
a. (Section) us mphafufRa rft;
gs furnaaha af&z alufr,
au dz 3fez fut bPukaza 2afr.

> uqfsr if srflr ? use qawarsl gear, sr8he' a1Rn ash #5fgpfrf sar fa +Ta~ .•
For an appeal to be filed before the CESTAT, 10% of the Duty & Penalty confirmed by
the Appellate Commissioner would have to be pre-deposited, provided that the pre
deposit amount shall not exceed Rs.10 Crores. It may be noted that the pre-deposit is a
mandatory condition for filing appeal before CESTAT. (Section 35 c (2A) and 35 F of the
Central Excise Act, 1944, Section 83 & Section 86 of the Finance Act, 1994)

Under Central Excise and Service Tax, "Duty demanded" shall include:
(cclix) amount determined under Section 11 D; ·
(cclx) amount of erroneous Cenvat Credit taken;
(cclxi) amount payable under Rule 6 of the Cenvat Credit Rules.

&rat#uf srfla uf@raur#wrus zrea erraryes urus fa(fa st at ir fagg zyea a 10%

-o. -a~~~~ °Q"{ 3ITT" 'GfITTWt@~ fcl cum d ITT aGf~~ 10% WTTfR °Q"{ ctft 'GIT~ ~ I
e"· , t.• •fgf tiBJ~ '\ ';_\ · view of above, an appeal against this order shall lie before the Tribunal on payment of

~; @>0°/c fcil he duty demanded where duty or duty and penalty are in dispute, or penalty, where,aalone is in dispute." ·
o * ·o"'
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ORDER-IN:-APPEAL

The present appeal has been filed by Mis. R.B. Trading Company,

present address at 9, G.F, H.H. Trust Building, Near Kothari Pole, Gandhi

Road, Ahmedabad - 380 001 ( previously at 663/A, Jariwada, Opposite Shree

Krishna Complex, Opposite Model Cinema, Gandhi Road, Ahmedabad 

380001 (hereinafter referred to as the "appellant") against Order in Original

No. 07/AC/Di-I/PBB/2020-21 dated 01.03.2021 [hereinafter referred to as

"impugned order'] passed by the Assistant Commissioner, Division -I, CGST,

Commissionerate ' Ahmedabad South [hereinafter referred to as "adjudicating
authority].

2. Briefly stated, the facts of the case are that the appellant were holding

Service Tax Registration No. ACJPS9065ND002 and engaged in providing

taxable services. During the course of Audit of the records of the appellant'
conducted by the departmental officers for the period from October, 2013 to

June, 2017, it was observed that there was a difference in the value of the

taxable services shown in their ST-3 returns as compared to their financial

statements. It appeared that the appellant had accordingly short paid service

tax amounting to Rs.3,83,542/- during the period from F.Y. 2013-14 to F.Y.
2016-17.

2.1 It was further observed that the appellant had taken cenvat credit

amounting to Rs.16,083/- during FY. 2013-14 t FY. 2017-18, but could not

produce the cenvat credit account as stipulated in Rule 9 (5)/9(6) of the Cenvat

Credit Rules, 2004 (hereinafter referred to as the CCR, 2004). It also appeared

that the appellant had availed the cenvat credit without having duty paying
documents as stipulated in Rule 9 (1) of the CCR, 2004.

3. The appellant was, subsequently, issued a Show Cause Notice bearing

No. V/1B)-758/C-1/AP-1/Audit/Ahd/2018-19 dated 04.04.2019 wherein it was
proposed to :

a) Demand and recover service tax amounting to Rs.3,83,452/- under the
Section 73 (1) of the Finance Act, 1994.

Interest under Section 75 of the Finance Act, 1994.

0

0
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c) Impose penalty under Section 78(1) f the Finance Act, 1994.

d) Disallow and recover the cenvat credit amounting to Rs.16,083/- under

Rule 14 ofthe CCR, 2004 read with Section 73 of the Finance Act, 1994.
e) Recover interest under Rule 14 of the CCR, 2004 read with Section 75

of the Finance Act, 1994.

f) Impose penalty under Rule 15 of the CCR, 2004 read with Section 78 of
the Finance Act, 1994.

0

4. The SCN was adjudicatedvide the impugned order wherein the demand

of service tax amounting to Rs.34,595/- was confirmed along with interest.

Penalty equivalent to the service tax amount confirmed was imposed under

Section 78(1) of the Finance Act, 1994. The demand of service tax amounting

to Rs.3,48,947/- was dropped. The cenvat credit amounting to Rs.16,083/- was

confirmed along with interest. Penalty equivalent to the cenvat credit

confirmed was imposed. The appellant was given the option ofpaying reduced

penalty amounting to 25% if the same is paid within a period of 30 days.

5. Being aggrieved with the impugned order, the appellant have filed the
present appeal on the following grounds :

1. The adjudicating authority has passed the impugned order without
considering their reply dated 25.09.2020.

11. Due to COVID-19, they were not allowed to enter the premises during

the period from 22.03.2021 till 28.08.2021. Their office as well as that of

their advocate was not operative from April, 2021 to August, 2021.

111. They had tried to contact the Range Office regarding the amount of
interest but no appropriate response was received.

1v. They had received the impugned order on 14.12.2021 1n which the

interest amount was not mentioned. Both the interest and penalty

amount was mentioned as Rs.50,678/-. It was a mistake of
communication on the part ofthe department.

v. As per letter dated 04.01.2022 of the Superintendent, AR-IV, Division-I,

CGST, Ahmedabad South, they were liable to pay service tax amounting
to Rs.50,687/- along with interest and penalty amounting to Rs.50,678/

i.e. they were required to pay a total amount ofRs.1,01,356/-, which they
have already paid.

• 2

0
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v. They had paid the service tax amounting to Rs.50,678/- within the period

of 30 days. They had also paid interest amounting to Rs.60,668/- and

penalty @25% amounting to Rs.12,670/- upon receipt of the impugned

order.

v. They are seeking a reasonable and fair opportunity as they had already

paid service tax, interest and 25% penalty as per the impugned order.

v. The penalty amounting to Rs.38,008/- may be deleted.

6. Personal Hearing in the case was held on 16.12.2022. Shri Devang

Shukla, Advocate, appeared on behalf of appellant for the hearing. He

reiterated the submissions made in application for condonation of delay.

7. I have gone through the facts of the case, submissions made in the

Appeal Memorandum as well as submissions made at the time of personal

hearing and the material available on records. The issue before me for decision

is as to whether the appellant are eligible to the benefit of reduced penalty

amounting to 25% of the penalty imposed, in terms of the impugned order.

8. Before delving in to the merits of the case, I proceed to deal with the

issue of condonation of delay sought by the appellant. It is observed that the

impugned order is dated 01.03.2021 and the appeal has been filed on

30.05.2022. It is observed that the Appeals preferred before the Commissioner

(Appeals) are governed by the provisions ofSection 85 ofthe Finance Act, 1994.

The relevant part of the said section is reproduced below :

(3A) An appeal shall be presented within two months from the date ofreceipt
of the decision or order of such adjudicating authority, made on and after the
Finance Bill, 2012 received the assent of the President, relating to service tax,
interest or penalty under this Chapter:

Provided that the Commissioner of Central Excise (Appeals) may, if he is
satisfied that the appellant was prevented by sufficient cause from presenting
the appeal within the aforesaid period of two months, allow it to be presented
within a further period of one month."

8.1 In the instant case, the impugned order is dated 01.03.2021. Therefore,

the period of two months for filing the appeal before the Commissioner

(Appeals) ended on 30.04.2021. The further period of one month, which the

Commissioner (Appeals) is empowered to allow for filing appeal, also ended on

a.o5. However, considering the prevailing COVID pandemic, the$ c+wrva,
r• %
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Hon'ble Supreme Court on 23.03.2020 extended the period of limitation in all

proceedings w.e.f. 15.03.2020. The relaxation of the period of limitation was

subsequently extended till 02.10.2021 vide Order dated 23.09.2021.

Subsequently, the Hon'ble Supreme Court vide Order dated 10.01.2022

directed that the period from 15.0.2020 till 28.02.2022 shall stand excluded for

the purposes of limitation. It was further directed by the Hon'ble Supreme

Court that where the limitation would have expired during the period from

15.03.2020 till 28.02.2022, notwithstanding the actual balance period of

limitation remaining, all persons shall have a limitation period of 90 days from

01.03.2022. In the event the actual balance period of limitation remaining,

with effect from 01.03.2022 is greater than 90 days, that longer period shall
apply.

8.2 In the instant case, the period of limitation for filing of appeal by the

appellant expired on 30.04.2021 and the further condonable period of one

month also expired on 31.05.2021. Therefore, in terms of the Order of the

Hon'ble Supreme Court, the appellant was having a period 90 days from

01.03.2022 for filing of appeal against the impugned order dated 01.03.2021

and the 90 days period of limitation for filing appeal expired on 29.05.2022.

Thepresent appeal was filed by the appellant on 30.05.2022. Considering that

28.05.2022 and 29.05.2022 were Saturday and Sunday and the office of this

authority is closed on these days, the last day for filing of appeal in the instant

case would be the next working day i.e. 30.05.2022 and the appeal was filed by

the appellant on 30.05.2022. Therefore, the appeal is considered to be filed

within the period of 90 days allowed by the Hon'ble Supreme Court.

9. Coming to the merits of the case, I find that the appellant have sought

the benefit of reduced penalty in terms of clause (ii) of the second proviso to

Section 78 (1) of the Finance Act, 1994. In terms of clause ii) of the second

proviso to Section 78 (1), the benefit of reduced penalty of 25% of the service

tax determined is available where the service tax and interest as well as the

reduced penalty are paid within 30 days of the receipt of the order determining

the amount of service tax in terms of Section 73 (2) of the Finance Act, 1994.

The adjudicating authority has at Para 14 (v) of the impugned order

ed the benefit of reduced penalty in terms of clause (ii) of the second
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proviso to Section 78 (1) of the Finance Act, 1994, if the service tax, interest

and 25% of the penalty is paid within a period of thirty days. In the instant

case, the appellant have contended that they have paid the service tax along

with interest as well as the reduced penalty amounting to Rs.12,670/- within

30 days of receipt of the impugned order. It-is observed that the issue raised

by the appellant in the present appeal is not one which the impugned order

has given any cause for being aggrieved. The adjudicating authority has, in

terms of the provisions of law, allowed the benefit of reduced penalty subject

to the specified conditions being fulfilled. The appellant would be eligible to

reduced penalty only if they have paid the service tax confirmed along with

interest as well as 25% of the penalty within a period of thirty days of issuance

of the impugned order. The issue as to whether the appellant have fulfilled the

specified conditions to be eligible for reduced penalty is a matter of fact which

is required to be verified by the jurisdictional office. Hence, the appellant are

directed to approach the jurisdictional office with relevant records to

substantiate their claim for eligibility of benefit of reduced penalty.

10. The appeal filed by the appeilant Is disposed of In light of the

observations contained in Para 9.1 above.

The appeal filed by the appellant stands disposed of in above terms.

0

0

Atte~

(N.Suryanarayanan. Iyer)
Superintendent(Appeals),
CGST, Ahmedabad.

BY RPAD I SPEED POST
To

MIs.R.B. Trading Company,
9, G.F, H.H. Trust Building,
Near Kothari Pole,
Gandhi Road, Ahmedabad - 380 001

Comm1ss1oner als)
Date: 02 .01.20283.
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The Assistant Commissioner,
CGST, Division- I,
Commissionerate : Ahmedabad South.

Respondent

Copy to'
I. The Chief Commissioner, Central GST, Ahmedabad Zone.
2. The Principal Commissioner, CGST, Ahmedabad South.
3. The Assistant Commissioner HQ System), CGST, Ahmedabad South.

(for uploading the OIA)4Guard File.
5. P.A.File.
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